United States Court of Appeals 
for the Second Circuit 



APPELLEE'S 

SUPPLEMENTAL 

BRIEF 






TABLE OF CONTENTS 


Page 


Preliminary Statement. 1 

A. The Remand. 2 

B. The hearing and the decision of Judge 

Mishler. 3 

ARGUMENT: 


No new evidence was presented to the district 
court which warranted a change in its original 
position that the nondisclosure of the White- 
Clarey letter was inadvertant and no arguments 
have been set forth by appellant to justify an 
alteration of Chief Judge Mishler's'express 
finding of inadvertance. 5 

CONCLUSION. 14 










TABLE OF CASES 


Page 


United States v. Badiamente, 507 F.2d 12 
(2d Cir.), cert, denied, 421 U.S. 911 
(1975). 

United States v. Caraillo, 316 F.2d 606 
(2d Cir.), cert, denied, 375 U.S. 

822 11963). 

United States v. Jencks, 353 U.S. 657 (1957)... 


United States v. Morell, FT2d ; 2d Cir. 

Slip op 5873; decided August 29, 1975. 5,6,7,13 

United States v. Pacelli, 491 F.2d 1108 (2d 

Cir.) (decided January 11, 1974). 8,9 

United States v. Sperling, 506 F.2d 1323 (2d 

Cir.), cert, denied, 420 U.S. 962 (1975)_ 8 

United States v. Stofsky, F.2d (2d 

Cir. Slip op 515, decided November 7, 1975.. 

© 


13 







UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITFD STATES OF AMERICA 

Appellee, 

- aaainst - 
FREDDIE HILTON, 

Appellant. 


Docket No. 74-7675 


SUPPLEMENTAL BRIEF FOR THE APPEI.LEF 


PRELIMINARY STATEMENT 

On Auaust 8, 1975, this case was remanded bv the Court 
(per Circuit Judges Lumbard, Gibbons and Gurfein), for a 
further hearinq before Chief Judcre Mishler, with this Court 
retaining jurisdiction of the appeal. The opinion further 
directed that, upon completion of the hearina, the appeal 
be 'referred to the same panel without further briefina on 
any issue except that to which the hearina on remand is 
addressed" (slip op. 5471, at 5477). 

Followina a hearinq held on September 9, 1975, and the 
submission of briefs to the district court. Chief Judae 
Mishler by Memorandum of Decision and Order dated November 
11, 1975 confirmed his previous decision of May 2, 1975 
(A. 1) that appellant was not entitled to a new trial. 
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STATFMFNT 

A. The Remand 

This Court's order remandinq this case For further pro¬ 
ceedings was desianed to allow defense counsel the opportunity 
to cross-examine Government witnesses "with respect to one 
siqnificant issue' (slip op. at 5^73). That "issue" concerned 
the failure of the Government to reveal at the trial, which was 
nearly six months after its receipt, a letter which had been 
written to the Assistant, Robert L. riarev, who tried appellant 
by the Government's accomplice witness, Avon White. - 

Upon the prior remand, Judcre Mishler had determined, 

followina a hearinq conducted without defense counsel, that 

[11 he letter in the hands of skilled defense counsel could 

not have induced a reasonable doubt in the minds of jurors." 

(A. 13). Accordinqly, judqe Mishler did not qrant appellant 

a new trial. Implicit in that opinion, this Court frund, was 

IT That letter, which is reproduced in the first footnote of 

this Court's opinion (slip op. at 5472) was nearly identical 
to a letter written by White to another Assistant (Peter 
Truebner) , in the Southern District United Sta-tes Attornev's 
Office. The so-called "White-Truebner" letter (A. 505) was 
not revealed durinq the trial of Melvin Kearney before Dis¬ 
trict Judqe Constance Baker Motley when White testified 
aqamst Kearney. Kearnev was subsequently convicted. Then, 
durinq the course of his appeal, the "White-Truebner" letter 
was discovered in the files of the Southern District U. S. 
Attorney's Office and, on Januarv 31, 1975, Assistant Clarey 
was told of the White-Truebner letter. This Court then 
remanded the Kearney case for further proceedinqs. See court 
files in United States v. Kearney , Court of Appeals Docket 
No. 74-72J9 and affidavit of Robert B. Hemlev, Assistant U. 

S. Attorney, in response to defendant's motion for a new trial 
in 73 CR 1039 (S.D.N.Y.). Kearney subsequently fell to his 
death in an effort to escape from the Brooklyn House of 
Detention; his motion, therefore, for a new trial was never 
determined. 
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his belief that nondisclosure of the letter was inadvertant. 

f*n appeal, this Court determined that whether a new trial 
should be granted to appellant turned on whether the suppression 
was 'deliberate or inadvertant" (slip op. at 5474). Only by 
the threshold resolution of that issue, this Court found, 
could it be finally concluded that Judge Mishler was correct 
in applying the reasonable doubt standard. Accordinalv, this 
Court stated (slip op. at 5476-77): 

Our interest in enforcina the pro¬ 
phylactic rule reouirino that a new 
trial be granted in cases of deliberate 
nondisclosure dictates that the facts 
surrounding the nondisclosure be developed 
in an adversaria] context. we were 

prepared to hold that the district court 
erred in concludino that the Februarv 8, 

1874 letter could not have induced a reasonable 
doubt, that alone would be a around for a new 
trial which would obviate a remand. We are 
not prepared [to so hold. Thus, we conclude 
that the case must be re-]manded for a further 
hearing at which time counsel for Hilton shall 
be afforded an opportunity to cross-examine 
those oovernment witnesses familiar with the 
circumstances surroundina the nondisclosure. 

Of course, other evidence may be offered which 
mav tend to show that the nondisclosure was 
other than inadvertent.2/ 

n • The hearing and the decision of Judge Mishler 

We will not treat at length the additional testimony adduced 

at the September 9th hearing. We treat it briefly because there 

appears to he no substantial dispute as to the circumstances 

T7 The language in the brackets appeared in the fyped slip 

opinion hut not in the printed slip opinion. We assume it 

was a printer's error and not a deliberate change in the 
opinion. 
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which qave rise to the failure to produce the letter at trial. 
Ouite simply, Assistant Clarey who, followino receipt of the 
letter did nothinq more than direct his secretary to 
file it, forqot about it by the time the trial commenced in 
July. This, of course, had been his testimony at the April 
hearina and it remained unchanqed after 40 paces of cross- 
examination by defense counsel. Accordinqlv, Judqe Mishler, 
in his most recent decision, found that "Mr. Clarey’s failure 
to turn over the letter ... was inadvertant" (p. 2). That 
conclusion was based upon the followina facts as found by the 
Chief Judqe: 

Clarey qlanced at the letter when he 
received it and directed his secretary 
to file it under the title of the case. 

He remembered the letter as White's 
complaint about the conditions of his > 

commitment at Ossininq Correctional 
Institution in solitarv confinement. 

His secretary placed the letter in the 
qeneral office file as distinquished 
from the files containinq 3500 material. 

Clarey made a sincere and honest effort 
to turn over all the 3500 material under 
his control to defense counsel. He had 
forqotten receivinq the letter and its 
contents soon after he received it. He 
did not recall receivincr the letter or any 
portion of the contents until it was 
called to his attention, post-trial, by 
Mr. Rerqman.V 


y tlnited States v. Johnson , 327 U.S. lOf, 111 (1945) makes 

it clear that Judqe Mishler's findinas must be upheld 
unless it clearly appears that they "not supported by 
evidence" . 
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ARGUMENT 

NO NEE' EVIDENCE WAS PRESENTED TO THE 
DISTRICT COURT WHICH WARRANTED A 
CHANGE IN ITS ORIGINAL POSITION 
THAT THE NONDISCLOSURE OE THE WHITE- 
GLARE Y LETTER WAS INADVERTANT AND NO 
ARGUMENTS HAVE BEFN SET FORTH BY AP¬ 
PELLANT TO JUSTIFY AN ALTERATION OE 
CHIEF JUDGE MISHLER’S EXPRESS FINDING 
OF INADVERTANCE _ 

Appellant s Second Supplemental Brief implicitly concedes 
that the opportunity to cross-examine Clarey and other witnesses 
did not change, nor could it chance, the central fact that the 
Government's failure to disclose the White-Clarey letter was not 
deliberate. Thus, appellant does not openly challenge Chief 
Judce Mishler's ti n dinqs of fact nor his ultimate conclusion 
that the "covernment proved that the failure to turn over the 
letter... was inadvertant." Instead, appellant, with not a 
little verbal leqerdemain urces that Clarey’s inadvertance at 
trial was the ultimate result of his "gross neoligence" (a 
Phrase recently used in United States v. Morell, 

^^ ^ Cir. slip op. 5R73, 5RR2; decided Aucust 29, 

1975) in failing to segregate and have ready for trial the 
letter. With that expression in service, appellant proceeds 
to parse and characterize Clarev’s pretrial conduct, in the 
form of premises which lead, in appellant's view, to the 
inevitable conclusion that Clarey's conduct was "grossly 
neglicent. " 

In our view, appellant's arcument that the Morell case 
demands a standard of conduct which, in hindsight, can never be 






met by "sincere and honest" prosecutors, should be rejected. 
Moreover, while in hindsight we cannot fully endorse Assistant 
Clarey's methods of trial preparation, his systematic efforts 
to collect and maintain 3500 material and the like (H.R. 29-33) 
hardly be-speak of "cross nealiaence" or "reckless disreaard." 
Finally, we believe that the Morel 1 case does not use the phrase 
cross neqliqence" in any sense other than as a substitute expres¬ 
sion for the more cumbersome "icnorefs] evidence whose hiah value 
to the defense could not have escaped his [the prosecutor's1 
attention' ( Morel1 , supra , slip op. at 5079), the companion 
expression for "deliberate suppression." 

The underpinninq of appellant's attempts to tar Clarey 
beqin with Clarey's receipt in February, 1975, of the letter. 

He contends that Clarey was "cross]v neclicent" when, after 
he received such "arcuably relevant 3500 or Brady materials" 
he 'totally disreaard[ed] it and allowed it to become hidden 
from further review by "himself or the Court" (Rr. 5). Of 
course, one can hardly imacine that the letter was, as ap¬ 
pellant suqqests, "hidden," when it was placed in the lead 
prosecution folder of this very case (II.R. 29) . Of course, 
if by use of the word "allow" appellant means to succest 
some sinister attempt by Clarey, from the becinninc, to lay 
a foundation for a future disavowal of knowledae of the 
letter's existence, then Clarey could more easily have des¬ 
troyed the letter altoaether. Yet, appellant seems to arque 
(more moderately and realisticaly in view of the complete 
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absence of bad faith) that Clarey was absolutely bound, because 
of the letter's asserted importance when he received it, to 
take such steps to insure that, at the trial, the letter would 
be disclosed. The foundation for such a duty, we suppose, 
would be a declaration by this Court, that, even thouah Clarev 
did not attach any sianificance to the letter that he should, 
as a matter of law ("evidence of such hiqh v^lue", etc.) have 
immediately recognized that the letter was Rrady or 3500 material 
The contention that the letter was immediately recognizable 
as Brady material when it was received has no substance. This 
Court implicitly rejected that characterization in the context 
of the trial (slip op. at 5473-74). Certainly, it could not 
have held qreater siemificance to Clarev five months earlier. 

Most importantly, thoucrh, because Clarey never thereafter 
souoht to cater to White's renuest for a chance in prison 
environment there was no occasion to use the letter to show 
White's "sense of qratitude" ( Morel 1 , supra , at ^PfiO) to the 
prosecution. Finally, at the time, i't was nof known to Clarey 
that White would eventually be cross-examined on the basis of 
his previous psychiatric history (H.R. 16). Thus, the brief 
mention of a "nervos fsicl breakdown" by White could not 
possibly have triqqered a special response by Clarey. In no 
real sense, then, could the letter have impressed Clarey at the 
time it was received as either present or latent Brady material. 





R. 


The alternative contention, that the letter should have 
been recognized as eventual Jencks Act material, thounh in 
hindsight easily stated, must also be viewed as of the time 
that Clarey received the letter. In February of 19"M , this 
Court's main decisions that the witness-nrosecutor letters 
were "statements'' within the meaning of Title 19, United 
States ''ode, Section 3500 had yet to be decided. Thus, the 
letters ent the prosecutor in United States v. Rad 1amente , 

507 F. 2d l, 17-1R (2d Cir.), cert , denied. 4?l u.S. on 
(1975) , which were found to be 3500 material, were not dis¬ 
cussed in opinion form until November 21, 1974, when the case 
was decided. Similarly, United States v. Soerlina , 50f 
F. 2d 1323 , 1332 (2d Cir.), cert , denied , 4 ?o u.S. 9F? (1975) 
which discussed the Lipskv-Feffer letter, was not decided 
until October 10, 1974. 

We do not suggest that United States v. Pace!1i , 491 
F.2d 110R (2d Cir.) ^decided January 11, 1974 ) which discussed 
the Lipsky-Morvillo letter in terms o f the Jencks Act mioht 
not be considered to have given adequate warninn. Nevertheless, 
the Lipsky-Morvillo letter was of a different character than 
White's innocuous letter to Clarey and contained statements 
which clearly "related" to his testimony. Thus, it contained a 
"blatant lie" that Lipsky's preiured testimony at a prior 
trial had been "unintentional rather than deliberate" [footnote 
omitted]. Pacelli, supra, 491 f. 2d at 1119. Moreover, this 






Court characterized that letter as possiblv the "capstone" of 
an attack on Liosky's credibility. Nevertheless, despite the 
hiqh value of the Lipsky-Morvillo letter, this Court in Pacelli 
accepted the characterization of inadvertance placed upon the 
Assistant's failure to disclose the letter. 

It is difficult to put out of mind today's uncrucstioned 
view that the White letter should have been immediately viewed 
as 3500 material and earmarked for future deliverv at the trial. 
Nevertheless, in 1974 (in the early months) it would not have 
been unreasonable for an Assistant to read White's letter, 
note that it did not mention any aspect of the substance of 
his anticipated testimony at trial and conclude that the 
letter was not 3500 material. Thus, as reaffirmed in 
Pacein, supra , 491 F. 2d at 111ft, the "statement must at 
least 'relate generally to the events and activities testified 
to before the statement must be produced. United States v. 


C ardillo , 316 F.2d 606, 615 (2d Cir.), cert, denied, 375 ^ 

4/ - - — 

U.S. R22 ... (1963) . " - 

V In Jencks v. United states , 3'53 U.S. 6 57 (19^7) thn rm.rf 
refers to the Government’s obligation to disclose "relevant 
statements or reports in its possession of government 
witnesses touchinq the subject matter of their testimonv 
at the trial ', 353 U.S. at 672, and sneaks of the 
"value for impeachino purposes of statements of the witness 
recordino the events before time dulls treacherous memory" 
353 U.S. at 667. Senate Report No. 93] recommendinq the 
passaae of Section 3500 unmistakably announces: 

•••it is the specific intent of the bill to provide for 
the production only of written statements previously made 
by a Government witness in the possession of the United 
States which are siqned by him or otherwise adopted or ap¬ 
proved by him,.... relating to the matt er as to which the 
witness has testified. ~ --—— 


***** 

...a defendant on trial in a criminal prosecution is 
entitled to relevant and competent reports and statements in 
possession of the Government t ouching the eve nts and activity 
as to whi c h a Governm ent witness has testified at tKe trial 
1957 u - s - bode Cong, and Adm. News p. (emphasis added)" 






In sum, Clarey's "qrossly negligent failure," as appellant 

would have it, to recognize in February, 197/1, that, the letter 

was either Brady or 3500 material, is nothing more than a 

hindsight view, based upon events at the trial. As such, it 

is hardly a basis for fastening on Clarey an impossible 

5/ 

standard of prescience five months earlier. 

Appellant's arqument therefore, rains no thrust from his 
assertions that Clarey 'allowed" the letter to become "hidden." 
Simply put, under the circumstances of the case known then to 
Clarey his placement of the letter in the file was an appropriate 
course of conduct. Appellant, however, would have this Court find 
that even thereafter Clarey was bound to uncover the letter. 

Thus, appellant asserts that Clarey "was charred with a re¬ 
sponsibility which he completely avoided in this case, to keep 
the letter 'generally available' (as he had done with the 'deal' 
letter) for further review by himsel^ as the trial and cross- 
examination of White approached." (hr. fi). 

Wo must answer appellant's araument by advertina once more 
to the conceded fact that Clarey did absolutely nothinr for White 
in response to the letter. The letter had been read, it was filed 
and subsequently, there was no occasion for Clarey to have remembered 

17 '-'o cannot help but add that Clarey's view~5T~the" letter, 6? - 

which Judge Mishler stated: " fhe] attached no sicrnificance 
it (A. 13), was the same view shared bv Truebner who, 
also, took no special precautions to insure that the letter 
would, unerringly, be produced at the trial. Thus, he did 
no more than Clarey: he placed the letter in the file 
(A. 41) where it was later discovered bv Assistant United 
States Attorney Robert Hemley during the preparation of 
the Kearne y appeal (see footnote 1, supra at 2). 
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the letter. Clarey, ot course, explainer! the manner in which he 
Gathered the preparation for trial the 3500 material that he 
would he reouired to present to defense counsel (F.R. 20, et seq). 

Throuahout his preparation for trial, Clarev collected 
what he deemed to be 3000 material and placed this material in 
a separate folder (F.B. 32-33). Then, immediately prior to trial, 
Clarey "...went throuqh the file to the places where 3000 material 
would be, [the separate folder] pulled it out, copied it and pro¬ 
vided defense counsel with the prior testimony o f White from 

«/ 

other jurisdictions (F.B. 37). 


r 7 At the hearinq, in response to a Question of the Court concernina 
the oatherina of Jencks Act material, Clarey stated (F.B. 30)- 

THF WITNESS: I most certainly considered the 3000 
material that I would turn over carefullv and went 
into a qreat effort to arnuire a qreat deal of 3^00 
material from anotner jurisdiction and turned c-verv- 
thinq over that I was aware of and found. 

TFF COURT: Were you satisfied that the files disclosed 
all the 3000 material and Brady material when you turned 
it over? 


TFF WITNESS: Yes certainly I was. 

Clarey explained his procedure to qather Jencks Act material 
in response to defense counsel's question (F.B. 37): 

0. At any time prior to the end of the trial, from 
February R, 1974 until the end of the trial, did you 
make a search of the file to discover what, if any, 

Brady material and/or 3500 material existed? 

A. I went throuqh the file to the place where 3000 
material would be, pulled it out, copied it and pro¬ 
vided it, beyond that T went to other jurisdictions 
and acquired all prior testimony of [Avon] White that 
I heard about and possibly could have existed. 

TFE COURT: Yo turned over everythinq in the file 
where you felt che statements were likely to be or were? 


THE WITNESS: Correct. 
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This method of collecting pertinent producible material 
nust be contrasted with that of Assistant United States Attorney 
Perqman's method, offered at the September 9, 1979 hearing (H.H. 94) 
"My practice is to go through every piece of paper in the file.’ 
Unfortunately, Clarey's manner of collecting 35nn material re¬ 
sulted, inadvertantly, in the nonrevelation of the February R, 1974 
letter. However, the record does not support the appellant’s con¬ 
tention that Clarey acted "...in reckless disregard of his duties... 
A trial such as this one, involving witnesses who are involved 
in trials in other jurisdictions, results in massive amounts of 
3500 material. While it is now clear that in such cases ad¬ 
ditional measures must be taken to assure that all producible 
material is discovered, it cannot be said that Clarey's method 
of compiling the 3500 material and his efforts to obtain 
material from other jurisdictions is "cross neglinence." 

The appellant's contention, then, boils down to the pro¬ 
position that prosecutors should be presumed to have total 
recall of all materials which pass through their hands. Uraing 
that it would be all too easy for prosecutor's to state that 
they have honestly forqotten disclosable materials, appellant 
suggests that all such lapses of memory are psvchological re¬ 
pressions of "detrimental matters" and should be rejected out 
of hand because, quoting from the dissenting part of Judge 
Friendly's opinion in Morel1 , "... this would be an altogether 
too easy method to evade Ciglio." We respond thusly: to the 
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extent that the field of psycholoav has a bearina on the law’s 
development in this area, we believe that this Court has con¬ 
sistently made whatever adjustments were necessary in the con¬ 
text of the oft-renreated expression that a new trial is 
warranted where "the prosecutor has ... innored evidence whose 
high value to the defense could not have escaped his attention...’ 
(Morell, supra, slip D p. at 5879). That test is fully serviceable 
and should not be discarded. Finally, Judae Friendly’s comments 
ln ^*11 had nothing whatever to do with appellant's assertion. 
Judqe Friendly was simply concerned with the problem of imputina 
a prosecutor’s knowledge of a defense request for information 
to the case aaent. It had nothina to do with leaitimate 
failures to remember materials in the file and was not a 
suggestion that "inadvertent or neqliqent failure on the part 
of a prosecutor to furnish to the defense evidence in the 
prosecutor's control" United States v. Ftofsky , F.2d 

- (3d Cir. slip op. 515, 5?4, decided November 7, 1975) 

was, or ought to be discarded as an appropriate guide to 
trigger the "significant chance" test. 

Tn sum, nothing has been adduced that indicates Clarev's 
"ailure to provide the February 8, 197/1 letter was anythino 
other than inadvertence. Thus, under the applicable legal 
standard, there is no basis for ordering a new trial. 




CONCLUSION 
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The judgment, of conviction should be affirmed. 
Dated: December in, 1975 

Respectfully submitted, 

DAVID 0. TPAOFR 

United States Attorney, 

Eastern District of New York 


PAUL B. BERGMAN, 

Assistant United States Attorney, 
Of Counsel. 
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